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Bef or e: Judge Fel dman
St atenent of the Case

This remand matter concerns two all eged viol ations.
104(d) (1) Citation No. 3809162, was issued to the respondent by
M ne Safety and Health Inspector MIburn, at 10:00 a.m, on
Monday, June 17, 1991, for an inperm ssible accunul ati on of
combusti bl e coal dust in contravention of the mandatory health
and safety standard contained in Section 75.400, 30 C.F. R
O 75.400. (Footnote 1) Shortly thereafter, M| burn issue
104(d) (1) Order No. 3809164 for violation of the mandatory
standard in Section 75.402, 30 C.F.R 0O 75.402, which requires
conbusti bl e coal dust

Section 75.400 provides as follows:

"Coal dust, including float coal dust deposited on rock-
dusted surfaces, |oose coal, and other conbustible materials,
shall be cleaned up and not be permitted to accunulate in
active workings, or on electric equipnent therein."
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to be rock dusted within 40 feet of all working faces. (Footnote
2) At trial, Dale Mullins, the corporate Vice President,
appeared on behalf of the respondent. Millins stipulated to the
fact of occurrence of these violations and to their significant
and substantial nature (Tr.12-13, 64-65). Therefore, the only

i ssue for resolution was whether these violations occurred as

a result of the respondent's unwarrantable failure.

On June 3, 1993, | issued a decision formalizing ny bench
decision that the violations in issue were not attributable to
the respondent's unwarrantable failure. Millins and Sons Coa
Conmpany, Inc., 15 FMSHRC 1061 (June 1993). On February 9, 1994,
t he Comm ssion vacated ny findings of no unwarrantable failure
and remanded this proceeding for reconsideration of ny initia
deci sion consistent with its remand decision. Millins and Sons
Coal Conpany, Inc., 16 FMSHRC , Docket No. KENT 92-669
(February 1994).

Backgr ound

The pertinent facts are not in dispute. On the norning of
Monday, June 17, 1991, M| burn inspected the respondent's No. 6
M ne and reviewed the preshift exam nation book. Coal dust
accurul ations in the Nos. 1 through 6 entries in the No. 2
section were noted in the preshift exam book at approxi mately
6:00 a.m that nmorning. (Tr. 11). Production commenced shortly
thereafter at approximately 7:00 a.m (Footnote 3) (Tr. 69, 133-
34). The noted accunul ati ons occurred during the previous
production day shift on Friday, June 14, 1991. (Tr. 24-25, 69-
72). There was no continuous mning operation during the
i nterveni ng Saturday and Sunday. (Tr. 30-31, 72, 194-95).

Ml burn's testinony as well as his contenporaneous inspection
notes reflect that the subject entries are approxi mately 180 feet
I ong, twenty feet wide and 36 inches in height. (Tr. 20, 80-81
Gov. ex. 1, pp. 6-8). MIlburn was infornmed prior to his

i nspection that the scoop was out of service. M/ burn proceeded
to inspect the six entries and observed accumnul ations three to
six inches in depth that he estimated to extend inby the No. 2
belt feeder approximately 180 feet in each entry. (Joint ex. 1).
M I burn al so observed that the accumnul ati ons were not rock
dusted. At the tinme of the inspection, the battery operated
scoop usual ly used for renmoving accunmul ati ons and for rock
dusting was being charged. (Tr. 61).

Section 75.403, 30 C.F.R 0O 75.403, contains the standard for
application of rock dust.

The pertinent entry in the preshift exam nation book occurred
shortly before comencenent of production at 7:00 a.m on Monday,
June 17, 1991. For sinplicity, the preshift notation and the
start of production will be treated as having occurred
simultaneously at 7:00 a.m
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This scoop was a "low profile" Elkhorn scoop that was fitted with
a low frame and small tires to enable it to operate in | ow coa
seamentries. (Tr. 80-81). Mlburn testified that there was no
ot her scoop avail able that could be used as an alternative neans
of renoving the accunulations. (Tr. 93-94).

The June 3, 1993, Initial Decision

At the culmnation of the hearing in this proceeding
conducted on April 14, 1993, | issued a bench decision. M
deci si on was based on three essential findings of fact. Nanely,
the foll ow ng:

1) Shoveling was not a feasible alternative
to use of the scoop given the dinensions of
the entries (15 FMSHRC at 1063 n. 3);

2) MIburn based his unwarrantable failure
findi ngs exclusively on the fact that the
accunul ati ons had been noted in the preshift
exam nation book (15 FMSHRC at 1063); and

3) M I burn considered the accumnul ations to be of
three hours duration (15 FMSHRC at 1063).

| issued a bench decision and a brief witten decision on
June 3, 1993, formalizing my bench ruling because | viewed the
facts of this case as unanbi guous and noncontroversial. | now
realize my June 3, 1993, decision did not adequately set forth
the basis for ny conclusion that the Secretary had not prevailed
on the unwarrantable failure issues.

My decision with respect to the alternative of shoveling
was predicated on the fact the six entries in issue were | ow seam
coal entries 36 inches in height by 20 feet in width by 180 feet
in length. Accepting Inspector M| burn's approximtion of coa
dust three to six inches in depth the full length of each entry,

t he accumnul ati ons anpunted to between 5,400 and 10, 800 cubic feet
of dust. Inspector MIburn testified the El khorn scoop was out
of service and no alternative scoops were available. M

concl usi on that manual shoveling was not a feasible alternative
to using the specially equipped |low profile scoop was based on
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Inspector MIburn's estimted size of the coal dust accumul ations
and the inherent difficulty of manual shoveling in a | ow seam
environnent . (Footnote 4) | n apparent recognition of the
magni t ude of the cleaning task, Inspector M| burn established

1: 00 p.m on Tuesday, June 18, 1991 (27 hours after his

i nspection) as the term nation deadline for the coal dust

renmoval . Al though not addressed in the record, it is not

i nconcei vabl e that the scoop could have returned to service |ong
bef ore shoveling could be conpl et ed.

Regardi ng the issues of the duration of the subject
accunul ati ons and I nspector M| burn's reliance on the preshift
notation as dispositive of the unwarrantable failure question
M1l burn testified "...if there was no notation in the preshift
exam ner's book, that this condition existed, prior to them
operating on this Mnday, then, it wouldn't be unwarrantable
(enmphasi s added)." (Tr. 105, See also tr.22-24, 40). Thus,

M I burn cited the respondent for unwarrantable failure at

10: 00 a.m solely because it did not renove the subject

accunul ations after they were noted by the preshift exam ner at
7:00 aam In this regard, ny June 3, 1993, decision that the
"accunul ati ons were of three hours duration” was not intended
literally as the accumul ati ons nust have occurred before they
were noted in the preshift exam nation book. 15 FMSHRC at 1064.
Rather, | was referring to Inspector MIburn's issuance of
Citation No. 3809162 three hours after the accunul ations were
noted by the preshift exami ner. Moreover, this conclusion

conmports with Inspector MIburn's testinony that "...l considered
this to be a three hour violation -- or condition, that had been
yEm—

At trial, Miullins position was that the accunul ati ons coul d not
be renoved by shoveling. So overwhel med by the thought of
shoveling, he calculated, albeit erroneously, that the
accurul ati ons constituted over 20,000 square feet, or maybe even
40, 000 square feet including the crosscuts. (Tr. 87-88). \While
this statement was made during Millins' questioning of MIburn
it was nevertheless Millins' statenent and position at trial
VWil e not presented by Mullins in his direct case, | considered
the statenent as testinony given the fact that Mullins is not an
attorney. See Francis A. Marin v. Asarco, Inc., 14 FMSHRC 1269,
1273 (August 1992). Consequently, as the trier of fact, | did not
afford any weight to the statenent attributed to Mullins at page
89 in the transcript, also not made under oath, that "...it would
have took (sic) several shovels..." to renove what he had
i medi ately preceded to describe as 40,000 square feet of
accunul ations. | do not recall hearing this statenment and the
statenent as attributed is inconsistent with ny foll ow up
remarks. (See statenment by the Court, tr. 89). Rather it is
apparent that Millins m sspoke or was m sinterpreted.
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allowed to exist." (Tr. 24).(Footnote 5) Thus, three hours is
the operable time period for considering the unwarrantable
failure issue as this is the basis for the Secretary's

case. (Foot note 6)

A. Section 75.400 Violation

I have reviewed nmy initial decision in the context of the
Conmi ssion's remand decision. Wile | have concl uded that
shoveling was not a reasonable alternative to using the | ow
profile scoop given the dinensions of the entries and that three
hours is the operable time period for considering the

unwar rantabl e failure issue, | am cognizant of the Comni ssion's
expressed strong inclination to vacate ny initial finding of no
unwarrantabl e failure. Therefore, | have revisited this issue.

An operator's failure to cease operations prior to the issuance
of a citation for a significant and substantial violation is not
unwarrant abl e per se if the operator has not denpbnstrated a
conscious disregard or indifference. Nor is a violation of
section 75.400 per se unwarrantable. The issue of unwarrantable
failure nust be resolved on a case by case basis based on what,
i f anything, the operator has done to renove the risk associated
with the hazardous condition. 1In this case, while the
respondent's charging of the scoop in recognition of the

Significantly, the Secretary does not assert that the
accunul ations in issue were pernmitted to occur over days or weeks
as the basis for the respondent's unwarrantable failure. On the
contrary, the evidence reflects these accunul ati ons devel oped
over the prior shift and that they were tinmely noted at the next
preshift exam (Tr. 24-25, 40, 69-72, 105). This concl usion
rai ses the question of how such extensive accunul ati ons coul d
occur during only one shift. The answer lies in Inspector
M I burn's equivocal estimtion of the extent of the
accunul ations. As a threshold matter, M|l burn testified the
accurrul ati ons were three to six inches in depth as neasured by a
wooden ruler. (Tr. 20, 63). Thus, the accunul ati ons were not
uniformy six inches in depth. More inportantly, MIburn stated
he used his wooden ruler to nmeasure the accunul ations in each
entry a total of "...four to five times on the section..."

(Tr. 61-62). Five neasurenents are insufficient to accurately
determ ne the extent of accunulations in six entries each 36
i nches in height and 180 feet in |ength.

VWil e the period of accumul ations during the Friday, June 14,
1991, shift is relevant to the fact of occurrence of the

vi ol ation of section 75.400, it is not a significant factor in
resolving the unwarrantable failure issue. Had the accunul ations
been renoved i medi ately after the preshift notation on Monday,
June 17, 1991, it is apparent that the respondent would not have
been cited for unwarrantable failure.
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hazar dous accumul ati ons(Footnote 7) was sonething, it was not
enough. Having opted to continue operations during the charging
of the scoop, the respondent should have nade a good faith
attenpt to rempove the accunul ati ons by assigni ng adequat e
personnel to manually shovel pending the scoop's return to
service. Therefore, consistent with the Conm ssion's renmand
decision, | hereby reinstate the unwarrantable failure findings
in 104(d) Citation No. 3809162. |In view of the significant
mtigating factors di scussed above | am assessing a civil penalty
of $700 for this violation of the mandatory safety standard in
section 75.400.

B. Section 75.402 Viol ation

I have al so reconsidered the respondent’'s responsibility to
rock dust in light of the Conmi ssion's remand deci sion. Having
el ected to continue operations, the respondent had an obligation
to neutralize the noted conmbustible accunulations if a means to
do so was readily available. VWhile | have concluded shoveling
six low seamentries is labor and time intensive, the application
of rock dust is not so onerous. In addition, the Conm ssion's
remand notes Inspector MIlburn's testinony that operators are
required by safety standards to rock dust areas after coal dust
is renmoved. (Tr. 150-53); 16 FMSHRC , slip op. at 6.
Therefore, | have determ ned the mitigating circunstances
associated with the section 75.400 violation are not as
applicable to the rock dusting failure. Accordingly, | conclude
that the respondent's violation of the mandatory safety standard
in section 75.402 is attributable to its unwarrantable failure.

Wth respect to the appropriate civil penalty, for 104(d)
Order No. 3809164, | continue to believe the respondent's
notation in the preshift exam nation book as well as its efforts
to repair the scoop in order to renove the accunul ati ons are
mtigating factors. Consequently, | am adjusting the civi
penalty to $800 in recognition of the increase in the degree of
respondent's negligence associated with the violation of the
mandat ory safety standard contained in section 75.402.

As a final note, I am concerned that this decision nmay be
construed as puni shing operators for acknow edgi ng hazards in the
preshi ft exam nation book. In fact, Inspector MIlburn testified
that operators are "...apprehensive about witing anything in the
record book... [because] ...its MSHA's intent to use the record
books as a "Gotcha" type of record.” (Tr. 54). However, such
notations constitute a recognition rather than a disregard of a
hazard. Operators should be encouraged to make preshift

I nspector MIburn testified that he did not consider the subject
accurul ati ons to be an i nm nent danger because he found no
potential ignition source. (Tr. 42-43).
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notati ons. Unless the operator disregards such notations and
takes no action to remedy the condition, preshift entries should
be viewed as a nmitigating circunmstance rather than evidence of
consci ous negl ect. (Footnote 8) Thus, | enphasize that while the
degree of the respondent’'s negligence in this case was high, it
woul d have been significantly greater if the respondent had
failed to nake the pertinent entry in the preshift exam nation
book, or, if the respondent had failed to nmake any effort to
repair the scoop after the preshift notation was made.

ORDER

In view of the above, I T IS ORDERED that the unwarrantable
failure finding in 104(d)(1) Citation No. 3809162 IS RElI NSTATED
and the citation IS AFFIRMED as witten. The civil penalty
associated with this citation has been increased to $700. IT 1S
FURTHER ORDERED t hat the unwarrantable failure finding in
104(d) (1) Order No. 3809164 IS REI NSTATED and the order IS
AFFI RMED as written. The civil penalty for this order has been
increased to $800. ACCORDINGY, IT IS ORDERED that the
respondent SHALL PAY a total civil penalty of $1500 in
satisfaction of the citation and order in issue. Upon receipt of
paynment, this case IS DI SM SSED

Jerol d Fel dman
Adm ni strative Law Judge

In Emery Mning Corp., 9 FMSHRC 1997, 1999 (Decenber 1987), the
Conmi ssion determined that the failure of a preshift exam ner to
note | oose roof bolts that had existed for at |east one week was
not, al one, evidence of unwarrantable failure. Simlarly, a
preshi ft notation of an unresolved violation is not unwarrantable
per se. Resolution of the unwarrantable failure issue nust be
acconpl i shed on a case by case basis and not determ ned solely by
whet her or not an entry has been nmade by the preshift exam ner
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Di stri bution:

Jeral d Feingold, Esq., U S. Departnent of Labor, O fice of the
Solicitor, 2002 Richard Jones Road, Suite B-201, Nashville, TN
37215 (Certified Mail)

Anne T. Knauff, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 2002 Richard Jones Road, Suite B-201, Nashville, TN
37215 (Certified Mail)

Dale Mullins, Vice President, Millins and Sons Coal Co.,

Inc., Box 4028, Upper John's Creek Road, Kinper, KY 41539
(Certified Mil)
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